




John Jay Hooker    Press Release 

Page | 1

Attached hereto is a letter, from the Board of Directors of Tennesseans 
for Fair and Impartial Courts, sent on 10th DECEMBER 2010 which, 
regardless of its intent, appears to be a "shakedown" of lawyers and 
their clients to raise funds, lobby with the Legislature and ask the 
public to support the Retention-Election system so that Appellate 
Judges can run for re-election without opposition and be appointed in 
lieu of an election which is blatantly unconstitutional. The Statutes that 
authorizes it is 17-4-112(a), 17-4-11, which statutes are in violation of 
the TN Constitution Article VII Section 5, applicable to both the full 
term and the unexpired terms.  
  
I am astonished that these prominent lawyers and Judges would send 
letters to lawyers, many of whom who have pending cases before 
the Appellate Courts,  ripe for decisions,  asking lawyers, for what 
could appear to be “bribes” for the benefit of Appellate Judges. 
  
Below are the provisions to which I refer: 
  
Tennessee Constitution   Article VII § 5 
Sec. 5. Judicial and civil officers — Elections ---Vacancies. —

  

 

Elections for Judicial and other civil officers shall be held on the first Thursday in 
August, one thousand eight hundred and seventy, and forever thereafter on the first 
Thursday in August next preceding the expiration of their respective terms of service. 
The term of each officer so elected shall be computed from the first day of September 
next succeeding his election. The term of office of the Governor and of other executive 
officers shall be computed from the fifteenth of January next after the election of the 
Governor. No appointment or election to fill a vacancy shall be made for a period 
extending beyond the unexpired term. Every officer shall hold his office until his 
successor is elected or appointed, and qualified. No special election shall be held to fill a 
vacancy in the office of Judge or District Attorney, but at the time herein fixed for the 
biennial election of civil officers; and such vacancy shall be filled at the next Biennial 
election recurring more than thirty days after the vacancy occurs. (for emphasis 
underline added)  

TCA 17 4 112 Judicial appointments from nominees from commission �–
Expiration of terms �–
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Judicial appointments from nominees from commission-expiration of terms- 
(A)(1) When a vacancy occurs in the office of an appellate court after July 1, 2009, by 
death, resignation or otherwise, the Governor shall fill the vacancy by appointing one 
(1) of the three (3) persons nominated by the Judicial Nominating commission, …  

TCA 17-4-116. Failure to seek reelection — Nomination and appointment subject to 
election — Exception — Rejection of candidate — Appointment. — 

 
 
 
 
 
 

(a)  If an incumbent appellate court judge, whether appointed or elected, fails to file a 
declaration of candidacy for election to an unexpired term or to a full eight-year term 
within the prescribed time, or if the judge withdraws as a candidate after receiving a 
recommendation “for retention” from the judicial performance evaluation 
commission and filing the required declaration of candidacy, then a vacancy is created 
in the office upon expiration of the incumbents term effective September 1. In this 
event, the vacancy shall be filled by the governor in accordance with § 17-4-112 or § 
17-4-113. The appointment is subject to the action of the electorate in the next regular 
August election. The appointee shall file a declaration of candidacy and be voted on as 
provided in § 17-4-114 and § 17-4-115. 

 

  
It is perplexing that sophisticated lawyers and Judges aware of 
the need for full disclosure in fund raising would fail to advise the 
contributors that the constitutionality of the Act was debated in the 
2009 TN General Assembly and continues to be widely discussed and 
its constitutionality is subject to attack before the Courts under the 
due process clauses.  
  
In summary it is obvious from a reading of Article VII § 5 that Judges  
for both the eight year full term and any unexpired term must be 
elected and it is likewise obvious from reading TCA 17-4-112(a) that 
these provisions substitute appointments by the Governor for elections 
“by the qualified voters” under Article VI §§ 3 & 4 and consequently 
TCA 17-4-112, and 17-4-116 are both unconstitutional and any 
contributor should be advised of the debate regarding the 
constitutionality of the Act.  
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